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BISMARCK BOARD OF ADJUSTMENT 
MEETING AGENDA 

 
August 2, 2018 

 

 
Tom Baker Meeting Room             5:00 p.m.            City-County Office Building 

 
 
 

MINUTES 
 
 

1.   Consider the minutes of the July 5, 2018 meeting of the Board of Adjustment.   
 
 

REQUESTS / PUBLIC HEARING 
 
 

2. Variance from Section 14-04-06(9) of the City Code of Ordinances (R10 – Residential / Rear 
Yard) – Lot 3, Block 3, County West XXVII (2001 Mesquite Loop  |  VAR2018-010 
 

Owner / Applicant:   Rick Slavik Construction Inc. 
 

Board Action: □approve        □continue        □table        □deny………………………………3 
 

3. Variance from Section 14-04-19(6) of the City Code of Ordinances (FP – Floodplain District) – 
Lot 6, Block 1, Meledee Acres (7630 Dogwood Drive)  | VAR2018-012 
 

Owner / Applicant:   Three Affiliated Tribes 
   Tobias Marman Construction LLC 
 

Board Action: □approve        □continue        □table        □deny………………………………8 
 

4. Variance from Section 14-03-10 of the City Code of Ordinances (Off-street Parking and 
Loading) – Lots 1-3, Block 33, Governor Pierce Addition (220 North 23rd Street)  |   
VAR2018-013 
 

Owner / Applicant:   Soup Cafe 
Mark Meier, Heavens Helpers 

 

Board Action: □approve        □continue        □table        □deny……………………………19 
 
 

 



5. Variance from Section 14-03-10 of the City Code of Ordinances (Off-street Parking and 
Loading) – Lot 2, Block 1, Metro Industrial Park Second Replat (4403 Centurion Drive)  |  
VAR2018-011 
 

Owner / Applicant:   Rick Schock, R M Schock Properties LLP 
 

Board Action: □approve        □continue        □table        □deny……………………………29 

 
 

OTHER BUSINESS 
 

6. None.  No other business.  

 
 

ADJOURNMENT 
 

 

7. Adjournment.  The next regular meeting date is scheduled for September 6, 2018. 

 



 (continued) 

  
 

Application for: Variance TRAKiT Project ID:  VAR2018-010 

Project Summary 

Title: Lot 3, Block 3, Country West XXVII 
(2001 Mesquite Loop) 

Status: Board of Adjustment 

Owner(s): Rick Slavik Construction Inc. 

Project Contact: Rick Slavik  

Location: In northwest Bismarck, west of North Washington Street and 
north of Country West Road in the northeast quadrant of the 
intersection of Valley Drive and Mesquite Loop 

Request: Variance from Section 14-04-06(9) of the City Code of 
Ordinances (R10 – Residential / Rear Yard) 

 

Staff Analysis  

Rick Slavik is requesting a variance to reduce the 
required rear yard setback along the north side of his 
property from 20 feet to 17.4 feet in order to construct 
a single-family dwelling. 

The property is located within the R10 – Residential 
zoning district and is currently vacant.  The required 
rear yard setback for a property located within the this 
zoning district is 20 feet.   

The property is also located on a corner lot, as such it 
has two front yards, adjacent to Valley Drive and 
Mesquite Loop.  Due to the orientation of the proposed 
single-family dwelling indicated on the attached lot 
survey, the rear yard is located along the north side of 
the property and the side yard is located along the 

east side of the property.  

Applicable Provision(s) of Zoning Ordinance  

Section 14-02-03 of the City Code of Ordinances 
(Definitions) defines a variance as, “A device which 
grants a property owner relief from certain provisions 
of the zoning ordinance when, because of the particular 
physical surroundings, shape or topographical condition 
of the property, compliance would result in a particular 

hardship upon the owner, as distinguished from a mere 
inconvenience or desire to increase the financial return.” 
 
Section 14-04-06(2) of the City Code of Ordinances 
(R10 – Residential / Rear Yard) states. “Each lot shall 
have a rear yard not less than twenty (20) feet in 
depth.”  According to the lot survey submitted with the 
application, the proposed rear yard located along the 
north side of the property is 17.4 feet. 

Required Findings of Fact 

1. The need for a variance is not based on special 
circumstances or conditions unique to the specific 
parcel of land involved that are not generally 
applicable to other properties in this area and 
within R10 – Residential zoning district.  
 

2. The hardship is not caused by the provisions of the 
Zoning Ordinance.   
 

3. Strict application of the provisions of the Zoning 
Ordinance would not deprive the property owner 
of the reasonable use of the property. 
 

4. The requested variance is not the minimum variance 
that would accomplish the relief sought by the 
applicant. 
 

STAFF REPORT 
City of Bismarck 
Community Development Department 
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5. The granting of the variance is not in harmony with 
the general purposes and intent of the Zoning 
Ordinance. 

Staff Recommendation 

Staff recommends reviewing the above findings and 
modifying them as necessary to support the decision of 
the Board. 

Attachments 

1. Location Map 

2. Lot Survey 

3. Written Statement of Hardship 

 

 

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845 | jwollmuth@bismarcknd.gov  
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This map is for representational use only and does 
not represent a survey. No liability is assumed as 
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Community Development Department
Planning Division
July 2, 2018 (HLB)

City Limits Bismarck ETA Jurisdiction

Proposed Variance
Lot 3, Block 3, Country West XXVII
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Application for: Variance TRAKiT Project ID:  VAR2018-012 

Project Summary 

Title: Lot 6, Block 1, Meledee Acres 
(7630 Dogwood Drive) 

Status: Board of Adjustment 

Owner(s): Three Affiliated Tribes 

Project Contact: Tobias Marman Construction LLC 

Location: South of Bismarck, south of 48th Avenue SE and west of 
University Drive / US Highway 1804, along the north side of 
Dogwood Drive. 

Request: Variance from Section 14-04-19(6) of the City Code of 
Ordinances (FP – Floodplain District) 

 

Staff Analysis  

Three affiliated Tribes is requesting a variance to allow 
the construction of a 264 square foot addition to an 
existing single-family dwelling, which is located within 
the Special Flood Hazard Area (SFHA) or 100-year 
floodplain, to be constructed below the required 
elevation of two feet above the Base Flood Elevation 
(BFE).   
 
The existing single-family dwelling was constructed in 
2005, and at the time of construction, the existing 
single-family dwelling complied with Section 14-04-
19(6) of the City Code of Ordinances (FP – Floodplain 
District), which required a new structure to be elevated 
on fill and/or a permanent foundation to one foot 
above the BFE.  This section of the ordinance was 
changed in 2009 to require all new structures to be 
elevated on fill and/or a permanent foundation to at 
least two feet above the BFE.   

A building permit for the addition was obtained in 
2017.  The permit, required elevation certificate and 
floodplain development application indicated that the 
proposed addition would be built in compliance with 
current requirements.  A copy of each are attached. 

Before a building permit can be ‘finaled’ or the project 
closed, an as-built elevation certificate is required to be 
submitted and reviewed for compliance.  After 

reviewing the as-built elevation certificate, it was 
discovered that the proposed addition was not built in 
compliance with the ordinance and is actually 
constructed 3.6 inches above the BFE, not two feet 
above the BFE as originally indicated.   

The proposed addition is not considered a substantial 
improvement, as it is not valued at equal to or greater 
than 50% of the market value of the existing dwelling.  
In addition, the dwelling is considered a post-FIRM 
building according to the zoning ordinance, as it was 
constructed after the initial Flood Insurance Rate Map 
(FIRM) was adopted for the City and its ETA in 1974.  

The zoning ordinance makes provisions for the 
construction of additions to existing structures that are 
considered post-FIRM buildings and are not considered 
to be a substantial improvement to allow the 
construction of an addition at the same elevation as the 
existing structure, provided the lowest floor of the 
existing structure is elevated on fill and/or a permanent 
foundation to at least one foot above the BFE. 
According to the as-built elevation certificate, the 
single-family dwelling and addition are not located one 
foot above the BFE. Therefore the addition does not 
qualify for this provision of the ordinance. 

The City of Bismarck including its Extraterritorial Area 
(ETA) is a participating community in the National 
Floodplain Insurance Program (NFIP) Community Rating 
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 (continued) 

System (CRS).  The CRS is an incentive program that 
recognizes and encourages community floodplain 
management activities that exceed the minimum NFIP 
requirements.  As a result, flood insurance premium 
rates may be discounted for policy holders to reflect 
the reduced flood risk resulting from the City of 
Bismarck and its ETA meeting the goals of the CRS 
program.   

Variances from the provisions outlined in the FP – 
Floodplain District in the Zoning Ordinance that would 
violate this rating and subsequent findings to support a 
variance are be subject to additional review by hazard 
program specialists within the NFIP.  Variances may 
impact the City of Bismarck’s and its ETA’s status and 
eligibility for participation in the NFIP.  By participating 
in the NFIP, residents of the City of Bismarck and its ETA 
are eligible for flood insurance.  An approval of a 
variance from the provisions outlined in the FP – 
Floodplain District in the Zoning Ordinance that would 
violate this rating may result in the removal of the City 
of Bismarck and its ETA from the program, which may 
cause discounted insurance premiums to rise.  

Applicable Provision(s) of Zoning Ordinance  

Section 14-02-03of the City Code of Ordinances 
(Definitions) defines a variance as, “A device which 
grants a property owner relief from certain provisions 
of the zoning ordinance when, because of the particular 
physical surroundings, shape or topographical condition 
of the property, compliance would result in a particular 
hardship upon the owner, as distinguished from a mere 
inconvenience or desire to increase the financial return.” 
 
Section 14-09-19 (6)(b)(5) of the City Code of 
Ordinances (FP – Floodplain District / Additions to 
existing structures) states, “Any addition to any existing 
residential structure, non-residential structure, 
manufactured home, garage, deck, landing or 
accessory building that is considered a post-FIRM 
building and is not deemed a substantial improvement 
may be constructed with the lowest floor at the same 
elevation as the existing structure, provided the lowest 
floor of the existing structure is elevated on fill and/or 
a permanent foundation to at least one (1) foot above 
the base flood elevation. Any addition to any existing 
residential structure, non-residential structure, 
manufactured home, garage, deck, landing or 
accessory building that is considered a pre-FIRM 
building and is not deemed a substantial improvement 
may be constructed with the lowest floor at the same 
elevation as the existing structure.” According to the as-
built elevation certificate the single-family dwelling and 

addition are located 3.6 inches above BFE, not one foot 
above, and does not qualify for this provision of the 
ordinance.   

Additional Consideration for Variances from Floodplain 

Provisions 

1. In considering appeals and variance applications, 
and in addition to the requirements outlined in 
Section 14-06-02 of the City Code of Ordinances 
(Powers and Duties), the Board of Adjustment shall 
consider all technical evaluations, all relevant 
factors, and the standards specified in this section, 
including:   
 
a) The danger to life and property due to 

flooding or erosion damage;  
 
b) The danger that materials may be swept onto 

other lands to the injury of others; 
 
c) The susceptibility of the proposed facility and 

its contents to flood damage and the effect of 
such damage on the individual owner; 

 
d) The importance of the services provided by the 

proposed facility to the community; 
 
e) The necessity to the facility of a waterfront 

location, where applicable; 
 
f) The availability of alternative locations for the 

proposed use, which are not subject to flooding 
or erosion; 

 
g) The compatibility of the proposed use with the 

existing and anticipated development; 
 
h) The relationship of the proposed use to the 

comprehensive plan and floodplain 
management program for that area; 

 
i) The safety of access to the property in times of 

flood for ordinary and emergency vehicles; 
 
j) The expected heights, velocity, duration, rate 

of rise, and sediment transport of the 
floodwaters and the effects of wave action, if 
applicable, expected at the site; and 

 
k) The costs of providing governmental services 

during and after flood conditions, including 
maintenance and repair of utilities and facilities 
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such as sewer, gas, electrical, and water 
systems, and streets and bridges.   

Required Findings of Fact | Any Variance 

1. The need for a variance is not based on special 
circumstances or conditions unique to the specific 
parcel of land involved that are not generally 
applicable to other properties in this area and 
within RR – Residential zoning classifications.  
 

2. The hardship is not caused by the provisions of the 
Zoning Ordinance.   
 

3. Strict application of the provisions of the Zoning 
Ordinance would not deprive the property owner 
of the reasonable use of the property. 
 

4. The requested variance is not the minimum variance 
that would accomplish the relief sought by the 
applicant. 
 

5. The granting of the variance is not in harmony with 
the general purposes and intent of the Zoning 
Ordinance. 

Required Findings of Fact | Floodplain Variance 

1. The proposed accessory building may increase 

flood levels during the base flood discharge. 

2. The variance is not the minimum necessary, 

considering the flood hazard, to afford relief. 

3. The applicant has not shown good and sufficient 

cause for granting the variance. 

4. A failure to grant the variance would not result in 

exceptional hardship to the applicant. 

5. The granting of the variance may result in 

increased flood heights, additional threats to public 

safety and conflict with existing local laws or 

ordinances. However, it is doubtful the granting of 

the variance would cause fraud or victimization of 

the public. 

Staff Recommendation 

Staff recommends reviewing the above findings and 
modifying them as necessary to support the decision of 
the Board. 

Attachments 

1. Location Map 

2. Building Plans 

3. Written Statement of Hardship 

4. Pre-Construction Elevation Certificate 

5. Floodplain Development Application 

6. As-built Elevation Certificate 

 

 

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845 | jwollmuth@bismarcknd.gov  
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Application for: Variance TRAKiT Project ID:  VAR2018-013 

Project Summary 

Title: Lots 1-3, Block 33, Governor Pierce Addition  
(220 North 23rd Street) 

Status: Board of Adjustment 

Owner(s): Soup Cafe 

Project Contact: Mark Meier, Heavens Helpers  

Location: In central Bismarck, north of East Main Avenue in the southwest 
quadrant of the intersection of East Thayer Avenue and North 
23rd Street. 

Request: Variance from Section 14-03-10 of the City Code of 
Ordinances (Off-street Parking and Loading) 

 

Staff Analysis  

Mark Meier is requesting a variance to reduce the 
required amount of off-street parking spaces from 16 
to 10 spaces for the purpose of expanding the services 
associated with the existing soup kitchen. 

A variance to reduce the required off-street parking 
spaces from 47 spaces to 10 spaces for the operation 
of a soup kitchen was approved by the Board of 
Adjustment on October 6, 2016.  At that time the 
applicant indicated that only a portion of the 5,000 
square foot building would be utilized as a soup kitchen 
and there were no immediate plans for the remaining 
1,785 square feet.  However, it was indicated that in 
the future it could be used as a free clothing area.  A 
copy of the minutes is attached.  

According to the information submitted with the 
application, the applicant is proposing to complete an 
alteration of the existing building to utilize the 
remaining unoccupied portion of the building (Phase 2).   

Phase 2 would include adding a handicap roll-in 
shower, a small laundry room, computer area, 
fellowship area, all season room with baptismal, a 
larger pantry for food storage, and freezers on the 
main floor.  The second floor would include a large 
meeting area and two offices.  These areas would be 
used by patrons already utilizing the existing soup 

kitchen.  A copy of the proposed building plan is 
attached.   

The zoning ordinance does not specify parking 
requirements for the proposed uses in Phase 2 but 
makes provisions for staff to utilize similar uses to assign 
required parking.  As such, staff has determined that a 
ratio of one space for every 300 square feet of gross 
floor area for the previously vacant portions of the 
building would be an appropriate parking requirement 
for the uses identified.  This would require an additional 
6 off-street parking spaces.   

Applicable Provision(s) of Zoning Ordinance  

Section 14-02-03 of the City Code of Ordinances 
(Definitions) defines a variance as, “A device which 
grants a property owner relief from certain provisions 
of the zoning ordinance when, because of the particular 
physical surroundings, shape or topographical condition 
of the property, compliance would result in a particular 
hardship upon the owner, as distinguished from a mere 
inconvenience or desire to increase the financial return.” 
 
Section 14-03-10(3) of the City Code of Ordinances 
(Off-street parking / uses not specifically listed) states, 
“For uses not specifically listed above, off-street 
parking requirements shall be determined by the 
Zoning Administrator on the same bases as required for 
the most similar listed uses.”  According to the 
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information submitted with the application, the Zoning 
Administrator has determined the similar use to be 
office uses which require one off-street parking space 
for every 300 square feet of gross floor area.   Thus 
requiring an additional 6 off-street parking spaces for 
the previously vacant portions of the existing building.   

Required Findings of Fact 

1. The need for a variance is not based on special 
circumstances or conditions unique to the specific 
parcel of land involved that are not generally 
applicable to other properties in this area and 
within CG – Commercial district.  
 

2. The hardship is not caused by the provisions of the 
Zoning Ordinance.   
 

3. Strict application of the provisions of the Zoning 
Ordinance would not deprive the property owner 
of the reasonable use of the property. 
 

4. The requested variance is not the minimum variance 
that would accomplish the relief sought by the 
applicant. 

 

5. The granting of the variance is not in harmony with 
the general purposes and intent of the Zoning 
Ordinance. 

Staff Recommendation 

Staff recommends reviewing the above findings and 
modifying them as necessary to support the decision of 
the Board. 

Attachments 

1. Location Map 

2. Building Plans 

3. Written Statement of Hardship 

4. October 6, 2016 Meeting Minutes 

 

 

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845 | jwollmuth@bismarcknd.gov  
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Proposed Variance
Lots 1-3, Block 33, Governor Pierce Addition
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 (continued) 

  
 

Application for: Variance TRAKiT Project ID:  VAR2018-011 

Project Summary 

Title: Lot 2, Block 1, Metro Industrial Park Second Replat 
(4403 Centurion Drive) 

Status: Board of Adjustment 

Owner(s): Rick Schock, R M Schock Properties LLP 

Project Contact: Ray Morrell, Premier Homes 
Brian Zuroff, Mountain Plains Engineering  

Location: In south Bismarck, north of 48th Avenue SE and west of 
University Drive along the east side of Centurion Drive 

Request: Variance from Section 14-03-10 of City Code of Ordinances 
(Off-street Parking and Loading) 

 

Staff Analysis  

Rick Schock, R M Properties LLP is requesting a variance 
to reduce the required off-street parking spaces from 
32 off-street parking spaces to 22 off-street parking 
spaces in conjunction with the construction of a 9,600 
square foot building. 

According to the information submitted with the 
application, the proposed building would contain both 
commercial and Industrial uses, each having office 
space, which would require 26 off-street parking 
spaces.  

Prior to obtaining a building permit for the proposed 
building, a site plan must be approved by the City of 
Bismarck.   The applicant has submitted two site plans 
for this property for review and approval.  One with 
the required 32 off-street parking spaces and one with 
the proposed 22 off-street parking spaces.    

Applicable Provision(s) of Zoning Ordinance  

Section 14-02-03 of the City Code of Ordinances 
(Definitions) defines a variance as, “A device which 
grants a property owner relief from certain provisions 
of the zoning ordinance when, because of the particular 
physical surroundings, shape or topographical condition 
of the property, compliance would result in a particular 

hardship upon the owner, as distinguished from a mere 
inconvenience or desire to increase the financial return.” 
 
Section 14-03-10 of the City Code of Ordinances (Off-
street Parking and Loading) requires 32 off-street 
parking spaces to be provided based on the following 
calculations: 
 

Office: 1: 250 
1,640sf @ 250 = 7 spaces 

Sport/fitness: 1 :300 
5,842sf @ 300 = 20 spaces 

Shop/storage area:  1: 600 
2,120sf @  600 = 4 spaces 

   Total = 32 spaces 
 
According to the site plan submitted with the 
application, a total of 22 off-street parking spaces 
would be provided if the variance is approved as 
proposed.   

Required Findings of Fact 

1. The need for a variance is not based on special 
circumstances or conditions unique to the specific 
parcel of land involved that are not generally 
applicable to other properties in this area and 
within MA – Industrial zoning district.  
 

STAFF REPORT 
City of Bismarck 
Community Development Department 

Planning Division 

Agenda Item 5  

August 2, 2018 
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2. The hardship is not caused by the provisions of the 
Zoning Ordinance.   
 

3. Strict application of the provisions of the Zoning 
Ordinance would not deprive the property owner 
of the reasonable use of the property. 
 

4. The requested variance is not the minimum variance 
that would accomplish the relief sought by the 
applicant. 
 

5. The granting of the variance is not in harmony with 
the general purposes and intent of the Zoning 
Ordinance. 

Staff Recommendation 

Staff recommends reviewing the above findings and 
modifying them as necessary to support the decision of 
the Board. 

Attachments 

1. Location Map 

2. Site plan with required off-street parking 

3. Site plan with proposed off-street parking 

4. Written Statement of Hardship 

 

 

 

Staff report prepared by: Jenny Wollmuth, AICP, CFM, Planner 

701-355-1845 | jwollmuth@bismarcknd.gov  
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City of Bismarck
Community Development Department
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July 10, 2018 (HLB)

City Limits Bismarck ETA Jurisdiction

Proposed Variance
Lot 2, Block 1, Metro Industrial Park 2nd Replat
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BISMARCK BOARD OF ADJUSTMENT 

MEETING MINUTES 

July 5, 2018 

 

The Bismarck Board of Adjustment met on July 5, 2018, at 5:00 p.m. in the Tom Baker 

Meeting Room in the City-County Office Building, 221 North 5th Street.  Chairman Marback 

presided. 

 

Members present were Ken Hoff, Chris Seifert, Curtis Janssen, Jennifer Clark, Rick Wohl 

and Michael Marback. 

 

Staff members present were Jenny Wollmuth – Planner, Brady Blaskowski – Building 

Official, Jannelle Combs –  City Attorney, Anton Sattler – Environmental Health 

Administrator and Hilary Balzum – Community Development Administrative Assistant. 

 

Mr. Hoff asked if an agreement between McCabe United Methodist Church and Bismarck 

Public Schools allowing the use of their play space for the child care has been obtained. 

 

Ms. Wollmuth said she did check on that item, and as of yet, the required documentation has 

not yet been submitted to our office from Bismarck Public Schools allowing McCabe United 

Methodist Church to use the playground. 

 

MINUTES: 

 

Chairman Marback called for approval of the minutes of the June 7, 2018 meeting of the 

Board of Adjustment. 

 

MOTION: A motion was made by Mr. Seifert and seconded by Mr. Hoff to approve the 

minutes of the June 7, 2018 meeting, as presented.  With Board Members 

Clark, Hoff, Janssen, Marback, Wohl and Seifert voting in favor, the minutes 

were approved. 

 

APPEAL OF NOTICE AND ORDER – AUDITOR’S LOT 3 OF THE SE1/4, 

SECTION 28, T138N-R80W/LINCOLN TOWNSHIP (6020 12TH STREET SE) 

 

Chairman Marback stated the applicant, Jonathan Hinkel, is appealing a notice and order 

requiring the removal or storage in an enclosed building of prohibited items. 

 

Ms. Wollmuth said Jonathan Hinkel is appealing a notice and order requiring him to 

remove or store inside an enclosed building hazardous wastes, scrap metals, used or scrap 

lumber, household appliances, machinery, farm machinery, commercial equipment, new 

or used building materials, construction or demolition waste or salvage, abandoned or 

unlicensed vehicle(s), automotive or machinery parts, tires, used oil or solvents, garbage 

or rubbish of any kind, waste paper, used furniture or other household goods, barrels, 

rags, boxes, cardboard, or other similar items within his property as required in Section 
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14-05-05.1 of the City Code of Ordinances (Accumulation of Certain Items Prohibited).  

She said according to City records, the Environmental Health Division and Building 

Inspection Division have been working to resolve violations for this property since 2012 

and had been working with the previous property owner.  Ms. Wollmuth then explained 

that a code case was opened by the Building Inspections Division on August 9, 2017 to 

address structural concerns of the existing building on site at the request of the 

Environmental Health Division and a copy of the code case and inspection notes are 

attached to the staff report.  She went on to say another code case was opened by the 

Environmental Health Division on August 15, 2017 to address the accumulation of 

prohibited items on the property and a copy of the code case and inspection notes are also 

attached to the staff report.   

 

Ms. Wollmuth added that the property owner submitted a clean-up plan to the Building 

Inspections Division on August 19, 2017 and this plan details the history of the site, 

violations and clean-up of the property. She said a copy of the clean-up plan is attached 

to the staff report.  Ms. Wollmuth then explained that after processing the two code cases, 

a notice of violation letter was sent to the property owner on April 25, 2018 and the 

purpose of the letter was to request the property owner to provide the Environmental 

Health Division, in writing, any corrective action they have taken or intend to take to 

resolve the existing violations and a date in which all corrective action will be completed.  

She said a written action plan was submitted to the Environmental Health Division by the 

property owner on May 7, 2017 and a copy of the notice of violation letter and action 

plan are attached to the staff report. 

 

Ms. Wollmuth stated a notice and order was sent by the City of Bismarck Environmental 

Health Division on May 11, 2018 and a copy of the notice and order is attached to the 

staff report.  She explained that a notice and order is a formal request by the City of 

Bismarck to comply with regulations outlined in the City Code of Ordinances; in this 

case specifically, Section 14-05-05.1 (Accumulation of Certain Items Prohibited). 

 

Ms. Wollmuth closed by saying the property owner submitted an appeal to the notice and 

order to the Planning Division on May 31, 2018, a copy of which is attached to the staff 

report. 

 

Ms. Wollmuth said staff recommends reviewing the attached information and rendering a 

decision regarding the appeal of the notice and order.    

 

Mr. Hinkel said he recently experienced an injury and is a bit unorganized today.  He said 

he does recall being asked for a timeframe in which he could get the necessary cleanup 

completed, but the efforts he has already made to do so are not defined anywhere.  He 

said in 1958 three of his uncles purchased 21 acres of land in order to develop it.  He said 

the property has changed hands since then and some changes have been made.  He said 

there was great deal of accumulation of items by his uncles and others, and his whole 

family spent time there.  He added that the property was rezoned in 1961 to rural 

residential and his father withdrew from ownership of the property in the early1970’s.  
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He said during the depression era his family saved and salvaged just about everything.  

He added that his brother and mother stayed on the property and mostly used the back 

“40 acres” for garbage and salvage items.  He explained that in 2013, Ray Ziegler, the 

previous City Building Official, wrote to his brother and sister, who were acting as 

representatives of the property at the time, and they had a written agreement as to the 

condition of the property with Environmental Health and Mr. Ziegler at that time.  Mr. 

Hinkel said his sister obtained a restraining order on him and he lived out of town until 

2010, visiting every now and then and watching the accumulation of items worsen.  He 

said he did try to clean up and organize some items but the flood hindered that in 2011, 

so his focus became saving the existing accessory building.  He said he received a 

threatening letter from Mr. Ziegler afterwards and did have a salvage person lined up, but 

could not make any formal agreements for cleanup because he was not a representative of 

the property at that time.  He said he was out of the loop until a deed of distribution was 

granted to him in 2014, at which time he was under the impression that the title of the 

property was clear until he found out none of the issues had been resolved and he was in 

fact deeded a property that was in violation of codes and ordinances.  Mr. Hinkel said he 

takes issue with City staff trespassing on his property, adding that he does not want his 

privacy invaded and also did not want to be liable in the event someone were to be 

injured while on his property.  He added that at the last meeting he had with City staff, he 

was informed that City employees are insured in order to be able to come onto peoples’ 

properties and he feels his attempts to work with people have been ignored. 

 

Mr. Hinkel said he would like to bring the property up to required standards and is doing 

as much as possible.  He said there is a lot of deadfall on the property and he is spending 

time in the yard, but he just does not know how to make a timeline of when everything 

would be addressed.  He said he only has this property value and his social security to 

live off of and disposal of items is not free.  He said he currently is trying to sort through 

and organize things and does anticipate keeping the existing quonset, which is also full of 

items. 

 

Mr. Hoff asked Mr. Hinkel when his mother passed away.  Mr.  Hinkel said she passed 

away in 2012 and he obtained the deed in 2014. 

 

Mr. Hoff asked how many acres the entire property is.  Mr. Hinkel said it is 2.97 acres. 

 

Mr. Hoff asked what types of changes were made from 2014 to 2017.  Mr. Hinkel said he 

put roadways in to access the property. 

 

Mr. Hoff then asked if it is an option to sell the property and avoid the issues that have 

been had with the siblings involved.  Mr. Hinkel said he wants to keep the property if at 

all possible.  He said his sister was a representative of the property at the time things were 

made complicated, but he is the one who made the request to appear before the Board. 
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Mr. Hoff said he was not able to access the property in order to assess the severity of the 

accumulation, but was able to see from the road that many items in the yard has not been 

mowed in quite some time. 

 

Mr. Hinkel said he was unaware that so many people were involved with the issue, but he 

did get the accessory building empty first and did what he originally said he would do, 

even though there was no acceptance given to that plan. 

 

Chairman Marback said he did not access the property, but his concern is of a plan and 

agreement being needed between the owner and the Environmental Health Division.  He 

said this is not something that can be remedied in 30 days as stated in the notice and 

order. 

 

Mr. Hinkel said pictures provided that were taken in 2013 show the extreme condition of 

the property that he inherited.  He said he does want it cleaned up and usable so it can be 

developed, and has asked for guidance on that from the beginning.  He said there is value 

to some of the items and he would prefer to keep those.  He said he has no experience 

with this process but does need more time. 

 

Mr. Janssen said his concern is that the property has been this way for a long time, and 

where does the accountability of the siblings lie.  He said he probably has neighbors 

wondering when their property values are going to increase and a salvage company needs 

to get involved or this could drag on for several years. 

 

Mr. Hinkel said he saw the property as a retirement plan but feels he is being pressured 

and does not see how the condition of the property is hurting anybody. 

 

MOTION: A motion was made by Mr. Hoff to limit any further discussion on the appeal 

of the notice and order to an additional three minutes. The motion failed for a 

lack of a second. 

 

MOTION: A motion was made by Mr. Hoff to limit any further discussion on the appeal 

of the notice and order to an additional five minutes.  The motion was 

seconded by Mr. Wohl and with Board Members Clark, Hoff, Janssen, 

Marback, Wohl and Seifert voting in favor of the motion, the motion was 

approved. 

 

Mr. Hinkel said one of the last comments he received form Mr. Ziegler was that there are 

three generations of accumulation on the property and he would anticipate a cleanup that 

size to take at least two years.  He said he did not receive the letter that was issued back 

in 2013, as he was not included at that time, and so, was unaware of the non-compliance. 

 

There being no further comments, Chairman Marback closed the discussion. 

 

Chairman Marback opened the public hearing. 
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Comments in opposition to this request are attached as Exhibit A. 

 

There being no further comments, Chairman Marback closed the public hearing. 

 

Chairman Marback asked if some staff guidance can be given on how to proceed, as this 

is an issue 60 years in the making and will not be a quick fix. 

 

Anton Sattler, Environmental Health Division, said his intention was for Mr. Hinkel to 

devise a plan.  He said a violation notice was issued and a timeframe of corrective action 

was requested as well.  He said Mr. Hinkel delivered a letter to his office and the 

recommendation to meet on site was proposed to assess things and see if any progress 

was being made.  He said Mr. Hinkel agreed to that, but the next day called and said not 

to come on the property.  He said the next step was then to issue the notice and order.   

 

Mr. Seifert asked if City staff has been on the property at all.  Mr. Sattler said in 2013 

some pictures were taken of the property by accessing it through the south portion of 

neighboring lot with permission from Mr. Hinkel’s sibling. 

 

Mr.  Hoff asked what types of items were seen at that time.  Mr. Hoff said from 12th 

Street SE, there is scrap materials, lumber and machinery viewable. 

 

Ms. Clark asked if there is anything that can be done now to verify if any progress is 

being made. 

 

Mr. Sattler said that would be to allow City staff onto the property to see what has been 

done, create a plan and possibly extend the deadline on the Notice and Order.  He said it 

would be a good idea for Mr. Hinkel to also keep inventory of the items as they are 

removed to show progress is being made. 

 

Ms. Clark asked if there are any suggestions as to charitable services for cases like this.   

 

Mr. Sattler said he is not aware of any, but that United Way could be consulted with as 

well as local salvage dealers. 

 

Chairman Marback said Gerdau Metals Recycling has an operation for salvaging items 

and asked Mr. Hinkel if he would allow Mr. Sattler and the necessary City staff onto the 

property so they can assess it and make a plan. 

 

Mr. Hinkel said if he has to and is able to get an extension on the notice and order of 

some kind, he would be open to that, adding he would have to consult with legal counsel, 

but does feel positive about that idea.  He said seeing how much is there could be both a 

positive and a negative. 
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Chairman Marback said cooperation is needed here as well as willingness from the owner 

to work with Mr. Sattler on moving forward.  Mr.  Hinkel said he did come to meet with 

Mr. Sattler and was just told to keep track of his progress and allow property visits.  He 

said his siblings advised him against allowing City staff onto the property because of the 

liability involved. 

 

Ms. Clark said this is a unique appeal and asked what the options are as far as upholding 

the notice and order or anything else. 

 

Ms. Combs said they can reverse the notice an order, amend it or affirm it.  She said 

procedurally, if it is amended, it could be appealed to the City Commission. 

 

Mr. Hoff asked what a reasonable amount of time might be to put on amending or 

affirming it rather than extending it. 

 

Mr. Sattler said if he wants to sort through items or fix them and save them, it might be 

two or three years.  He said if a salvage company were allowed to come in and help with 

the process it might only take a year, which would be acceptable.  He just needs to see 

progress being made. 

 

Ms. Clark said this is a tough situation for City employees but she does have faith in them 

and their processes. 

 

Mr. Wohl asked if they should put an expiration date on the amendment of the notice and 

order.  He said he was on the property in 2013, as a previous Building Inspector, and 

there were a lot of items at that time, so much that he does not see it being cleaned up in 

one years’ time.  He said there was agreement to get it cleaned up and he saw no progress 

made.  He said in six years nothing appears to have changed and he would not support an 

amendment to the notice and order without a deadline. 

 

Chairman Marback said he understands that the motion is to have a timeline within the 

next 30 days that is acceptable to the Environmental Health Division and he is confident 

that this will not be allowed to drag on for another 10 years. 

 

Ms. Clark said she has faith that staff would stay on top of that and the issue is being 

taken seriously.  She said she does oppose micromanaging the motion because it does 

need to be worked out with Mr. Sattler. 

 

Chairman Marback said the owner would be in violation again if a plan is not made 

within the next 30 days. 

 

MOTION: A motion was made by Ms. Clark to affirm and amend the notice and order 

issued on May 11, 2018, for the property located at 6020 12th Street SE 

(Auditor’s Lot 3 of the SE1/4 of Section 28 / Lincoln Township), to include 

the following requirements: 1. The property will allow the necessary City of 

Page 41 of 42



 

 

 
Bismarck Board of Adjustment 

 Meeting Minutes – July 5, 2018 - Page 7 of 7 
 

 

Bismarck employees on the premises to further assess the conditions of the 

property within 30 days of the date of this letter; and 2. An acceptable action 

plan for the clean-up of the property and timeline will be established between 

the property owner and City staff within 30 days of the date of this letter. The 

motion was seconded by Mr. Hoff and with Board Members Clark, Janssen, 

Marback, Wohl and Seifert voting in favor of the motion, the motion was 

approved and the variance was granted.  Mr. Hoff opposed the motion. 

 

OTHER BUSINESS 

 

There was no other business to discuss at this time. 

 

ADJOURNMENT 

 

There being no further business, Chairman Marback declared the meeting of the Bismarck 

Board of Adjustment adjourned at 6:01 p.m. to meet again on August 2, 2018.  

 

Respectfully Submitted, 

  

 

______________________________     

Hilary Balzum                        APPROVED:    

Recording Secretary      

____________________________ 

       Michael Marback, Chairman  
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